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UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

ISO New England Inc. Resource 

Termination – Clear River Unit 1 

: 

: 

: 

 

Docket No. ER18-2457 

 

MOTION FOR LEAVE TO RESPOND AND RESPONSE OF THE TOWN OF 

BURRILLVILLE TO THE PROTEST OF CLEAR RIVER ENERGY, LLC AND 

INVENERGY ENERGY MANAGEMENT LLC 

 

 Pursuant to Rules 212 and 213 of the Federal Energy Regulatory Commission’s (“FERC” 

or “Commission”) Rules of Practice and Procedure, the Town of Burrillville, Rhode Island 

(“Town”) submits this Motion for Leave to Respond and Response to the Protest of Clear River 

Energy LLC and Invenergy Energy Management LLC (collectively “CREC”).  

 CREC has asked the Commission not to approve ISO-NE’s proposed termination of 

CREC’s Capacity Supply Obligation (“CSO”) for Unit 1 of its proposed Clear River Energy Center 

(“Clear River”) in Burrillville, Rhode Island. Contrary to CREC’s Protest, the delays in the 

permitting process before the Rhode Island Energy Facility Siting Board (“EFSB”) have been 

caused by events within CREC’s control, including the way CREC has mishandled the permitting 

process itself. 

In support of this Motion and Response, the Town states as follows:  

I. MOTION FOR LEAVE TO RESPOND 

The Town respectfully moves to respond to CREC’s Protest and requests the Commission 

grant this Motion for good cause under the Commission’s Rules of Practice and Procedure. 18 

C.F.R. § 385.212.  The Town’s Response is designed to assist the Commissioners in their decision-

making process. Accordingly, the Town respectfully requests that the Commission accept this 

Response.  
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II. RESPONSE 

A. Contrary to claims made in CREC’s Protest, CREC has caused multiple and substantial 

delays in the permitting process.  

 In its September 20, 2018 termination filing, ISO-NE explains that CREC “has not made 

sufficient progress to achieve Clear River Unit 1’s critical path schedule milestones and the 

commercial operation date for Clear River Unit 1 is more than two years beyond June 1, 2019, 

which is the start of the Capacity Commitment Period in which the resource first obtained a CSO.” 

 CREC has represented on multiple occasions that delays in the permitting process are not 

attributable to CREC.1  CREC’s repeated claims that Rhode Island permitting delays were “for 

reasons entirely beyond [CREC]’s reasonable control” are untrue, as shown by the following 

examples:   

1. CREC has improperly blamed others for its own failures during the 

permitting process.  

 CREC’s attempts to shift responsibility for delays in the permitting process are not new. 

CREC made similar claims to the EFSB. When such claims were made on November 27, 2017, 

EFSB Member Janet Coit unequivocally placed responsibility for the delays at the feet of CREC:2 

MS. COIT:  Since you just brought it up, Mr. Shoer [counsel for CREC], I would 

like to say that I actually do not -- I think the delays in the permitting process are 

in relation to the way it’s been handled.  It was a full year after the application was 

submitted that we ended up, without your objection, suspending or -- let me think 

of the timing.  We suspended this process because you didn’t have a water plan.  

                                                 
1 For example, CREC makes the following claims to the Commission in its Protest:  

• CREC claims that the EFSB and related licensing proceedings “. . . have been delayed extensively and for 

reasons entirely beyond Clear River’s reasonable control.” CREC Protest, at 3.  

• CREC alleges that “. . . the timing of major permits is for the most part (and here was entirely) beyond the 

control of the developer.” CREC Protest, at 10. 

• CREC claims “Importantly, most permitting process delays are outside of a resource’s reasonable control. 

Certainly, the delays relevant here were beyond Clear River’s control.”  CREC Protest, at 13.   

• CREC states that “the issue in this case is whether a delay attributable solely to the state permitting process 

over which Clear River has no control -- should be the basis for terminating Clear River’s CSO.” CREC 

Protest, at 18. 

 
2 EFSB Member Coit is also the Director of the Rhode Island Department of Environmental Management 

(“RIDEM”) and is one of only three EFSB Board members. 
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We waited for that water plan.  When you supplemented that water plan you 

brought in issues that involved the motion by the Tribe today and Charlestown. 

 

So just for the record, I do not think that the delays in the permitting process are 

about the way the Board has handled things but are about the way that you’ve 

handled things.  

 

November 27, 2017 Hearing Transcript, at 91 (emphasis added) (attached hereto as Exhibit 1).  

2. CREC failed to secure a firm water contract for Clear River, which resulted 

in a 90-day suspension of the EFSB docket. 

 On October 13, 2016, a year after the EFSB docket was opened, the EFSB suspended the 

docket for 90 days so that CREC could try to obtain a satisfactory water plan. EFSB Order 103 

(Attached hereto as Exhibit 2).  The reason for the suspension was that CREC initially elected to 

file an EFSB licensing application before it had a firm water contract in place.  CREC elected to 

enter into a non-binding letter of intent with regard to its preferred water source.  That letter of 

intent later fell through.  Had that letter of intent been a binding contract, CREC would presumably 

not have had this problem.    

3. CREC’s inability (or unwillingness) to provide complete and accurate 

information to governmental agencies caused additional delays. 

CREC’s refusal or inability to provide the appropriate governmental agencies with the 

information needed to review its licensing and permitting applications has been a hallmark of this 

entire permitting process.  

For example, the wetlands permitting delays have been solely caused by CREC’s inability 

(or unwillingness) to provide RIDEM with complete and accurate information.  Attached as 

Exhibit 3 is a November 10, 2017 letter regarding CREC’s RIDEM wetlands permit application.  

This letter was sent more than six months after the wetlands permit application was filed.  It stated 
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that RIDEM “is unable to complete a review of your application” and enclosed a listing of over 50 

items that “must be revised and/or provided so that we may continue to process your application.”3  

 On July 30, 2018, Chuck Horbert, the Program Supervisor for RIDEM’s Office of Water 

Resources, Freshwater Wetlands Program, wrote an email noting that “We don’t want to send a 

project out for public Notice and comment that is incomplete, incorrect, misleading, or missing 

key information.”  He further stated that “DEM has so far not actually evaluated the merits of this 

wetlands application,” explaining that “In this case, it has taken multiple requests to get all of the 

information we need [from CREC], many times requesting the exact same thing multiple times . . 

. and at this time I am still not sure if they have adequately responded even now (I am awaiting the 

results of our latest review.”  (A copy of this email is attached as Exhibit 4). 

 CREC similarly withheld necessary information from Town entities that were tasked with 

reviewing the Clear River application and issuing an advisory opinion to the EFSB.  For example: 

• The Town’s Planning Board issued an Advisory Opinion to the EFSB stating in part 

that “many of the data responses we received from Invenergy were incomplete and at 

times evasive.”   

• The Town’s Building Inspector issued an Advisory Opinion to the EFSB stating in part 

“from the beginning, I have been unable to get pertinent information needed to make 

the advisory opinions.”  For example, on October 14, 2016, CREC submitted 

information to the Town’s Building Inspector that included a partial set of plans for a 

different project in Pennsylvania. 

• The Town’s Zoning Board issued an Advisory Opinion to the EFSB stating in part that 

“Invenergy has refused to provide information.”   

                                                 
3 CREC eventually responded to the 50 items. 
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CREC’s inability (or unwillingness) to provide necessary information to Town entities is 

set forth in more detail in the EFSB hearing transcript excerpt attached hereto as Exhibit 1 (pages 

111–122). 

4. CREC delayed notifying the EFSB and the parties when it was disqualified 

from participating in FCA-12. 

 On September 29, 2017, CREC was notified by ISO-NE that Unit 2 had been disqualified 

from participating in Forward Capacity Auction (“FCA”) 12.  However, CREC delayed notifying 

the EFSB and the parties of this until November 1, 2017.  More importantly, when CREC did 

notify EFSB and the parties of the disqualification of Unit 2, it provided only three of the five 

pages of the Qualification Determination Notice (“QDN”).  (The two additional pages were  

provided only after this was brought to the attention of the EFSB.)  A substantial delay resulted as 

the parties were required to make various filings with the EFSB addressing the effect of this 

disqualification. 

5. CREC delayed notifying the EFSB and the parties about complaints filed at 

FERC related to the Clear River project. 

 On November 17, 2017, CREC filed a complaint at FERC against ISO-NE and others 

(FERC Docket No. EL18-31-000).  CREC asked FERC to order ISO-NE to eliminate certain 

provisions related to the required transmission line upgrade. 

 On November 29, 2017, ISO-NE and National Grid filed an unexecuted Large Generation 

Interconnection Agreement (“LGIA”) among ISO-NE, National Grid, and CREC with FERC 

(FERC Docket No. ER18-349).  The Agreement was filed in unexecuted form because the parties 

were unable to agree on a number of issues and CREC wanted FERC to order ISO and Grid to 

take certain actions.  CREC filed a Protest seeking various forms of relief.4   

                                                 
4 Clear River was unsuccessful in all of its claims with one exception.  It was successful in moving the effective date 

of the LGIA to January 29, 2018, instead of November 27, 2017.  (See FERC decision dated January 26, 2018). 
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 CREC did not notify the EFSB of either these FERC suits until December 1, 2017. 

 On December 12, 2017, after learning about the FERC suits, the EFSB ordered CREC to 

appear on January 30, 2018 for a Show Cause hearing regarding the effect of these FERC suits on 

the EFSB proceedings.  (See Exhibit 5.)  Eventually, on January 23, 2018, CREC withdrew its 

FERC complaint in EL18-31-000.  As a result, the EFSB Show Cause Order was vacated.  

However, these FERC suits resulted in delays in the EFSB licensing process and these delays were 

caused solely by CREC. 

B. CREC has mishandled the Clear River project and its related permitting process from the 

beginning.  

 As legal counsel for the Town told the EFSB at a hearing on November 27, 2017:   

“We believe that this matter has been mishandled by [CREC] from Day One.  It 

filed when it was not ready.  It didn’t have its act together and it has been scrambling 

ever since, and part of that, unfortunately, has been the withholding of evidence, 

the furnishing of partial evidence or incomplete evidence, or protesting that it did 

not have to provide the evidence when this Board knows that all evidence relevant 

to the issues must be provided.  The Town has had to fight for everything that it has 

been looking for.  [CREC] has been objecting at every turn.  We believe enough is 

enough.” (at 121-22). 

 

 Accordingly, the Town of Burrillville respectfully submits to this Commission that 

CREC’s attempt to excuse the permitting delays by claiming that CREC is entirely without fault 

for those delays is simply not correct.   

III. CONCLUSION 

WHEREFORE, the Town respectfully requests that the Commission (1) grant this Motion 

for Leave to Respond; (2) reject CREC’s request to allow Clear River’s Unit One CSO to be 

maintained; (3) reject CREC’s request for a waiver of the Tariff; (4) accept ISO-NE’s termination 

of Clear River’s Unit One CSO, and (5) grant such other and further relief as the Commission 

deems appropriate.  
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Respectfully submitted, 

Town of Burrillville 

By its attorneys 

 

 

/s/ William C. Dimitri   /s/ Michael R. McElroy 

William C. Dimitri, Esq. #2414   Michael R. McElroy, Esq. #2627 

Town Solicitor     Leah J. Donaldson, Esq. #7711 

462 Broadway      Special Counsel 

Providence, RI 02909-1626    21 Dryden Lane 

Tel: (401) 474-4370     P.O. Box 6721 

Fax: (401) 273-5290     Providence, RI 02940-6721 

Fax: (401) 273-5290     Tel: (401) 351-4100 

bill@dimitrilaw.com      Fax: (401) 421-5696 

       Michael@McElroyLawOffice.com 

       Leah@McElroyLawOffice.com  

 

Dated: October 17, 2018 

 

 

 

 

 

 

 

 

CERTIFICATE OF SERVICE 

 I, Leah J. Donaldson, hereby certify that I have this day served the foregoing document 

upon each person designated on the official service list compiled by the Secretary in this 

proceeding. 

 

Dated in Providence, RI this 17th day of October, 2018. 

 

 

/s/ Leah J. Donaldson 
Leah J. Donaldson, Esq. 

Schacht & McElroy 

21 Dryden Lane 

P.O. Box 6721 

Providence, RI 02940-6721 

Tel: (401) 351-4100 

Leah@McElroyLawOffice.com  
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